
When a client’s spouse dies, the 
client is likely overwhelmed. In addition to 
grieving the loss of their life partner, they 
face a seemingly endless list of tasks that 
must be completed.

So, it comes as a relief when the client 
hears from their CPA, probate attorney 
or other advisor that no federal estate tax 
return is required by the tax laws to be filed 

for the deceased spouse. Strike 
it off the list and move on!
However, the client’s tax 
practitioner must be alert to 
the fact that, just because a 
federal estate tax return is not 

compulsory under the tax laws, it does not 
necessarily mean that one should not be 
filed anyway.

In some cases where filing is not 
mandatory, it is appropriate to file a federal 
estate tax return to transfer the deceased 
spouse’s unused federal estate tax exclusion 
to the surviving spouse.1

When filing an estate tax return is not 
mandatory under the tax laws, the filing 
decision depends on a simple formula. 
First, find out the date the surviving spouse 
plans to die. Second, compute what the 
combined value of the surviving spouse’s 
estate and taxable lifetime gifts will be on 
that date. Third, determine what the federal 
estate tax exemption will be on that date.

If the surviving spouse intends to die 
on a date when the federal estate tax 
exemption exceeds the combined value of 
the surviving spouse’s estate and taxable 
lifetime gifts, there is no need to file an 
estate tax return for the deceased spouse. If 
the surviving spouse plans to die on a date 
when the federal estate tax exemption is 
below the combined value of the surviving 
spouse’s estate and taxable lifetime gifts, 
an estate tax return should be filed for 
the deceased spouse so that the deceased 
spouse’s unused federal estate tax exclusion 
can be transferred to the surviving spouse.2

The implausible scenario in the previous 
paragraph was prompted by the author’s 
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conversations with surviving spouses 
and their advisors in which they have 
lamented that the portability decision 
would be easier if at least one of the 
three variables in the formula could be 
predicted. However, the fundamental 
formula in the scenario is valid, and 
the author’s goal is to encourage tax 
practitioners to consider this formula 
when counseling a surviving spouse and 
examine whether an estate tax return 
should be filed for the deceased spouse, 
even when not required by law.

FILING NOT REQUIRED IF UNDER 
EXCLUSION
Generally, filing a federal estate tax 
return (Form 706) for a deceased person 

When a person dies, the 
person’s federal estate tax 
basic exclusion amount 
(i.e., the exclusion in effect 
for the year of death) is 
applied against the com-
bined value of the person’s 
taxable estate and taxable 
lifetime gifts.

(“decedent”) is not required by law if 
the combined value of the decedent’s 
gross estate and taxable lifetime gifts 
is below the decedent’s basic exclusion 
amount.3 The basic exclusion amount 
is $12.06 million for decedents dying 
in 2022,4 $12.92 million for dece-
dents dying in 20235 and $13.61 mil-
lion for decedents dying in 2024.6 A 
comprehensive discussion of all of the 
items that constitute the gross estate 
and taxable lifetime gifts is outside the 
scope of this article.

FILING REQUIRED TO TRANSFER 
DECEASED SPOUSE’S UNUSED 
EXCLUSION TO SURVIVING 
SPOUSE
When a person dies, the person’s fed-
eral estate tax basic exclusion amount 
(i.e., the exclusion in effect for the 
year of death) is applied against the 
combined value of the person’s taxable 
estate and taxable lifetime gifts.7 If the 
combined value of the taxable estate 
and lifetime gifts is below the person’s 
exclusion, not all of the person’s 
exclusion will be used and there will 
be some exclusion remaining. If the 
person was not married at the time of 
death, any remaining exclusion is lost 
and cannot be used by anyone else.

However, if the person was married 
at the time of death, the remaining 
exclusion (commonly referred to as 
the deceased spousal unused exclusion 
amount, or “DSUE” amount) can be 
transferred to the person’s surviving 
spouse.8 This concept of transferring 
the deceased spouse’s unused exclusion 
to the surviving spouse is called 
“portability.”9 

The opportunity to transfer the 
DSUE amount to the surviving 
spouse is available only if appropriate 
action is taken in a timely manner. 
Electing portability on a timely-filed 
Form 706 is currently the only way 
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for the decedent’s unused exclusion to be 
transferred to the decedent’s surviving 
spouse.10  Practitioners should compare 
the estimated combined value of the 
surviving spouse’s taxable estate and 
taxable lifetime gifts to the range of 
federal estate exemption levels that 
may apply to the surviving spouse in 
the future to determine whether it is 
advisable to seize this opportunity.11   

VALUABLE OPPORTUNITY TO 
REDUCE OR ELIMINATE GIFT AND 
ESTATE TAX
Portability adds the decedent’s unused 
federal estate tax exclusion amount to the 
decedent’s surviving spouse’s own basic 
exclusion amount that is already available 
to the surviving spouse for both federal 
gift and estate tax purposes.12

When the portability election has 
been made on a timely-filed Form 706, 
the surviving spouse can then use the 
DSUE amount against the surviving 
spouse’s lifetime gifts and when the 
surviving spouse dies, the personal 
representative of the surviving spouse’s 
estate can apply the DSUE amount 
against the surviving spouse’s taxable 
estate – all in addition to the surviving 

spouse’s own basic exclusion amount, 
which remains fully available for use 
against the surviving spouse’s lifetime 
gifts and estate at death.13 

CURRENT HIGH EXEMPTION 
SUNSETS ON DECEMBER 31, 2025
Keep in mind that, while the federal 
gift and estate tax exclusion available 
to a person today is 10 million dollars, 
adjusted for inflation ($13.61 million 
in 2024), the law that established the 
current historically high exclusion levels 
expires (“sunsets”) December 31, 2025.

On January 1, 2026, the per-
person exclusion amount drops to five 
million dollars, adjusted for inflation.14 
Therefore, the tax practitioner should 
keep this “sunsetting” of the current high 
exemption levels in mind when helping 
the client to decide whether to file an 
estate tax return for the client’s deceased 
spouse. 

SURVIVING SPOUSE HAS 
SIGNIFICANT ASSETS OR HAS MADE 
SIGNIFICANT LIFETIME GIFTS
Arguably, filing an estate tax return to 
elect portability is essential when the 
combined value of the surviving spouse’s 

Portability adds the decedent’s unused federal 
estate tax exclusion amount to the decedent’s 
surviving spouse’s own basic exclusion amount 
that is already available to the surviving spouse 
for both federal gift and estate tax purposes.

assets (including assets that the surviving 
spouse receives as a result of the death of 
the deceased spouse) and taxable lifetime 
gifts exceeds the current exemption 
($13.61 million in 2024). If an estate tax 
return is not filed now for the deceased 
spouse, the chances are high that estate tax 
will be due at the death of the surviving 
spouse (to the tune of 40% of the amount 
that the combined value of the surviving 
spouse’s taxable estate and taxable lifetime 
gifts exceeds the exemption in effect on the 
date of the surviving spouse’s death). 

Filing an estate tax return to elect 
portability should be seriously considered 
when the combined value of the surviving 
spouse’s assets (remembering to include 
assets that the surviving spouse receives 
as a result of the death of the deceased 
spouse) and taxable lifetime gifts is near 
the current exemption ($13.61 million in 
2024), because the DSUE amount may 
be needed to offset any growth in the 
value of the surviving spouse’s assets that 
outpaces any future increases in the estate 
tax exemption.

Or, as discussed in the next section, 
the DSUE amount might be needed to 
supplement the surviving spouse’s own 
basic exclusion amount if the surviving 
spouse dies after December 31, 2025, 
and Congress does nothing to extend the 
current high exemption levels.

If an estate tax return is not filed now 
for the deceased spouse, estate tax could 
be due at the death of the surviving 
spouse (40% of the excess of the surviving 
spouse’s taxable estate and lifetime gifts 
over the exemption in effect on the date of 
the surviving spouse’s death).

SURVIVING SPOUSE HAS MODERATE 
ASSETS – EXEMPTION PLUMMETS IN 
THE FUTURE
Given that under current law the 
federal gift and estate tax exemption is 
scheduled to drop to $5 million (indexed 
for inflation) in 2026,15 filing an estate 
tax return to elect portability may be 
appropriate even when the combined 
value of the surviving spouse’s assets 
(including assets that the surviving spouse 
receives as a result of the death of the 
deceased spouse) and taxable lifetime 
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gifts is well under the current exemption 
amount. 

Consider the following hypothetical. A 
married decedent dies in 2023, when the 
exemption is $12.92 million. The value of 
the decedent’s estate is $5 million and the 
value of the surviving spouse’s estate is $3 
million. The decedent’s entire estate passes 
to the surviving spouse.

An estate tax return is not mandatory 
under federal tax law. After inheriting $5 
million from the deceased spouse, the 
value of the surviving spouse’s estate is 
now $8 million. The surviving spouse 
dies in 2026 when the exemption is $7 
million.16 If no estate tax return was filed 
for the spouse who died in 2023, there 
may be estate tax of $400,000 owed at 
the death of the surviving spouse in 2026 
($8 million estate – surviving spouse’s 
$7 million basic exclusion amount = $1 
million taxable estate x 40% = $400,000).

In contrast, if an estate tax return had 
been filed for the spouse who died in 
2023, there is no estate tax owed when 
the surviving spouse dies in 2026 because 
the DSUE amount of $12.92 million 
transferred from the spouse who died in 
2023 to the surviving spouse, plus the 
surviving spouse’s own $7 million basic 
exclusion amount, will be applied to the 
surviving spouse’s $8 million estate. So, in 
this hypothetical, filing an estate tax return 
for the spouse who died in 2023, even 
though not required by law, would save 
$400,000 in estate tax.

Imagine if the reason the estate tax 
return was not filed in this hypothetical 
was because the tax practitioner had not 
made the client aware of the concept 
of portability! Please see Graph 1, 
Fluctuations of the Estate Tax Exemption.
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REASONS CLIENTS MAY DECLINE TO FILE FOR PORTABILITY
There could be one or more downsides to filing an estate tax return for portability. 
The cost of having an estate tax return prepared and the uncertainty of future 
circumstances (e.g., multiple unknown variables such as the value of assets 
remaining at the surviving spouse’s death and what the exemption will be at the 
surviving spouse’s death) may be the most common factors that discourage filing. 
Similarly, the time commitment, effort and cost involved in gathering information 
and documents and engaging appraisers and business valuation experts may tip the 
scales against filing.

One point to consider when making the filing decision is that, when the 
portability election is made, the IRS is allowed to examine the return after the 
relevant limitation periods have expired for the restricted purpose of making 
determinations with respect to the DSUE amount.17 This may or may not be a 
deterrent to filing.

Another consideration is that a surviving spouse is limited to using the DSUE 
amount of the last deceased spouse,18 so in the narrow set of facts where the 
surviving spouse files an estate tax return to elect portability of their deceased 
spouse’s unused exclusion, marries a new spouse and then is predeceased by that 
new spouse, it would be possible for the surviving spouse to lose all or a portion 
of the benefit of portability of the first deceased spouse’s unused exclusion.19 This 
remote possibility of losing the benefit of portability may be a dissuading factor in 
the filing decision.

SIMPLIFIED RULES FOR PORTABILITY-ONLY RETURNS
One facet that may swing the pendulum toward filing a portability return is the 
relaxed rules that are available for returns that are filed solely to elect portability.

Relaxed Valuation Method. When an estate tax return is filed for the purpose of 
electing portability, the value of certain property that qualifies for the marital or 
charitable deduction can be estimated on the return.20 In such a case, no formal 
appraisals or formal valuation reports are needed to support the estimated values 
for those assets.

Extended Filing Deadline. Generally, an estate tax return is due within nine 
months after the date of the decedent’s death21 or within 15 months with a timely-
filed extension.22 A special five-year extension is available for filing an estate tax 
return to elect portability for an estate that is not otherwise required to file an 
estate tax return.23 This relief enacted by the IRS in July of 2022 came as welcome 
news to tax practitioners, surviving spouses and other interested parties (likely 
including a number of professional liability insurance carriers!).
If no estate tax return is required to be filed, this special extension may be 
obtained by filing Form 706 on or before the fifth anniversary of the decedent’s 
death and stating at the top of the return that it is “Filed Pursuant to Rev. Proc. 

Continued on page 26
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FOOTNOTES
1 This article has been adapted from the author’s paper originally written for probate lawyers titled "Don’t 
Miss the Boat! Using Portability as a Lifeline in the Unpredictable Seas of Gift and Estate Tax," published in 
the Real Estate, Probate, and Trust Law Reporter, Volume 61, Number 2 (Spring 2023).
2 While this formula is a tongue-in-cheek demonstration of the uncertainty involved in predicting whether 
the deceased spouse’s unused federal estate tax exclusion will be needed by the surviving spouse, it 
contains a legitimate basic calculation for the surviving spouse and their advisors to consider.
3 I.R.C. § 6018. 
4 Rev. Proc. 2021-45.
5 Rev. Proc. 2022-38.
6 Rev. Proc. 2023-34.
7 I.R.C. § 2010.
8 Treas. Reg. § 20.2010-2.
9 Id.
10 Treas. Reg. § 20.2010-2.
11 Some estate planning documents explicitly direct the decedent’s personal representative to elect 
portability, so the deceased spouse’s Will (and revocable trust, if appliable) must be reviewed to see if 
there are instructions regarding electing portability of the decedent’s unused exclusion amount.
12 I.R.C. § 2010(c)(2).
13 Treas. Reg. § 20.2010-2.
14  I.R.C. § 2010(c)(3)(C). 
15 Id.
16 The figure of $7 million has been used by commentators to roughly represent the 2026 exemption of 
$5 million, indexed for inflation, and it is used here purely for demonstration purposes.
17 I.R.C. § 2010(c)(5)(b).
18 I.R.C. § 2010(c)(4)(B)(i).
19 The amount of DSUE that would be lost as a result of the death of the surviving spouse’s new spouse 
would depend on whether the surviving spouse had applied some or all of the DSUE to the surviving 
spouse’s lifetime gifts prior to the death of the new spouse. If so, the portion of the DSUE applied to 
lifetime gifts would not be lost.
20  Treas. Reg. § 20.2010-2.
21  I.R.C. § 6075.
22 Treas. Reg. § 20.6081-1.
23 Rev. Proc. 2022-32.

DOCUMENTING THE DISCUSSION WITH THE CLIENT
When factors indicate that electing portability may be 
beneficial, the tax practitioner should discuss the general 
advantages and disadvantages of filing with the client 
(or refer the client to a practitioner who is qualified to 
provide such advice to the client).

It is recommended for the tax practitioner to be in 
communication with the probate attorney representing 
the executor of the decedent’s estate. Often the surviving 
spouse serves as the executor of the deceased spouse’s 
estate, which can simplify the communication and 
decision-making process.

The goal is to explain the general concepts, advantages 
and disadvantages of filing a portability return to the 
client and recommend collaboration with the probate 
attorney, the decedent’s and surviving spouse’s financial 
advisor(s) and other professionals to assist with gathering 
the specific details required to make an informed 
decision on filing.

The tax practitioner should document the portability 
discussion and the client’s decision on whether to file. 
The practitioner may wish to provide a letter to the 
client summarizing their discussion on the advantages, 
disadvantages, deadline, etc. relating to filing a portability 
return and request for the client to return a signed copy 
of the letter with the client’s filing decision noted on the 
letter.

TAKING A CLOSER LOOK AT UTILIZING PORTABILITY
Following the death of a spouse, the surviving spouse 
is likely not immediately concerned about minimizing 
future federal transfer tax liability, especially in light of 
today’s relativity high exemption. However, absent legisla-
tive action, significant changes are in store for transfer 
tax laws when the current law sunsets on December 31, 
2025.

The surviving spouse may not realize that there is 
action that can be taken now to increase the reserve of 
exclusion that can be used to minimize or eliminate gift 
and estate tax liability many years down the road. When 
appropriate, the tax practitioner should encourage the 
client to take a closer look at utilizing portability of the 
client’s deceased spouse’s unused exclusion.

NIKKI L. LAING, CPA, JD,  is 
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Godwin Laing, PLLC, located 
in Texarkana, Texas. She may 
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nlaing@godwinlaing.com.
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